DRAFT ANTENNA REGULATION FOR A HOMEOWNERS ASSOCIATION
By Fred Hopengarten, Esq., K1VR

ANTENNAS
A.
Definitions:


“Radio Amateur” means a duly authorized person interested in radio technique solely 
with a personal aim and without pecuniary interest.  See 47 CFR § 97.3(4).


“Visible” means readily noticeable, or conspicuous, from the street in front of the 
home.

B.
In accordance with federal law, 47 CFR § 1.4000, a regulation of the Federal 
Communications Commission commonly known as the “Over-the-Air-Reception-
Devices (OTARD)” rule, there are antenna structures that may be erected without 
prior 
approval of the Association. Such antenna structures are:

(1) An antenna that is designed to receive direct broadcast satellite service, 


including direct-to-home satellite services, that is one meter or less in diameter;

(2) An antenna that is designed to receive video programming services via 

multipoint distribution services, including multichannel multipoint distribution 


services, instructional television fixed services, and local multipoint 



distribution services, and that is one meter or less in diameter or diagonal 



measurement;

(3) An antenna that is designed to receive television broadcast signals; or

(4) A mast supporting an antenna described in (1), (2), or (3) above.

C.
An antenna structure which is, in all material respects, comparable to an antenna 
permitted by 47 CFR § 1.4000, may also be erected and maintained without prior 
approval of the Association.
D.
Pursuant to the Flag Act, 4 USC § 7, the Association may not restrict or prevent the 
erection of a flag pole to display the flag of the United States on residential property 
within the association. See “Freedom to Display the American Flag Act of 2005.” 
Further, pursuant to 4 USC § 8, no disrespect should be shown to the flag, the flag
should 
be aloft and free, and the flag should never touch anything beneath it, such as the ground. 
Accordingly, residents may erect flag poles not to exceed 35 feet in height without prior 
approval of the Association. Dual use of the flag pole, as both a flag pole and as an 
antenna, is permitted so long as there is no material visible change to the flag pole, no 
disrespect is shown to the flag, and the flag may continue to fly aloft and free with 
nothing above it.   

D.
Wire antennas, not to exceed two, may be erected without prior approval of the 
Association, so long as the antenna system is not visible, or is inconspicuous. 
E.
Temporary antennas (including antennas raised only in hours of darkness),
as well as 
antennas no higher than 33 feet above ground level and not visible, may be erected 
without prior approval.
F.
Conditions:

(1) An antenna structure shall be operated and maintained by the resident in accordance with Federal Communications Commission Rules and Regulations 
governing radio operations. Any antenna structure shall also be installed in compliance with the manufacturer’s specifications, applicable zoning ordinances, if any, and national or governmental building codes.
(2) Any antenna structure shall be installed with no penetration of the roof. Cables shall be of a color compatible with the exterior finish of the building, installed so as to provide the least practicable visibility.
(3) The resident shall have full responsibility for roof protection during installation, repair, and maintenance of an antenna structure.

(4) The resident agrees to indemnify the Association for any and all liability, including but not limited to personal injury and roof repair, relating to the installation, repair, and maintenance of the antenna structure.

(5) Any antenna to be erected in accordance with this section must be in an area within 
the exclusive use or control of the resident, or within a limited common element. A 
limited common element is an area assigned to a specific resident, but still considered to 
be property of the association, but where the resident has the right to exclude others. 
Examples include, but are not limited to, balconies, porches, passageways, windows, 
parking places, backyards, and boat slips, as well as the roof immediately above a unit 
where there is no other unit above the resident.  
(6) Antennas and antenna support structures shall be removed if the property on which they are located is sold to a person is not authorized to operate an amateur radio station.

F.
Procedures:


(1)
All restrictions applied to antennas and antenna support structures shall be reasonably 
applied and enforced. 

(2) The Association may not require a Radio Amateur to notify and obtain prior approval from the Association for the installation of an outdoor antenna or antenna support structure, if such notice and requirement for prior approval was not present in the covenants presented to the owner at closing.



(3) If the antennas or antenna support structures must be approved before installation, approval may not be withheld if the proposed installation meets or exceeds the restrictions permitted by E., above.

 (4) Where an application for an Amateur Radio antenna or antenna support structure must be approved before installation, and the Radio Amateur presents a written letter (or letters) of no objection from any immediate abutter whose property is within the Association’s lands, no further action is required and the Radio Amateur may proceed to installation, provided that any required permit is obtained from the municipality or county.   

(5) Information required as part of the application for permission to install antennas or antenna support structures may not be greater or more detailed than the application for any other improvement.

(6) Failure of the Association to act on an application for permission to install antennas or antenna support structures request within 45 days from the time that a resident seeks approval shall be deemed to be approval.


(7) Where a Radio Amateur chooses to use an existing structure as an antenna or antenna support structure, creating no additional material element, no prior approval shall be required.
G.
Enforcement:

(1) Before any charges or sanctions may be imposed, the Radio Amateur shall be given an opportunity to be heard and to be represented by counsel before the board of directors or other tribunal specified in the Association’s covenants.

(2) Notice of a hearing, including the charges or other sanctions that may be imposed, shall be hand delivered or mailed by registered or certified mail, return receipt requested, to the Radio Amateur at the address of record with the Association at least fourteen days prior to the hearing; and thereafter, the hearing result shall be hand-delivered or mailed by registered or certified mail, return receipt requested, to the member at the address of record with the Association within seven days of the hearing.

(3) In any hearing, appeal, action or proceeding to determine whether an antenna or antenna support structure complies with the restrictions of this Section, the party asserting non-compliance shall bear the burden of proof.

(4) Should the Association seek to enforce an antenna restriction, it must suspend all enforcement efforts pending completion of the review of any appeal to a court of competent jurisdiction.

(5) The amount of charges or penalty assessed for a violation shall be limited to the expense or damage to the Association caused by the violation, but shall not exceed 50 dollars for a single offense or 10 dollars per day for any offense of a continuing nature; however, the total charges for any offense of a continuing nature shall not be assessed for a period exceeding 30 days. After the date a lawsuit is filed challenging any such charges, no additional charges shall accrue.

