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I. Introduction.

The Executive Committee has ordered the preparation of an options paper for the Board’s consideration in advance of the January, 2010 Board meeting in Windsor, CT. The paper is necessitated by three circumstances: (1) the current surge in interest in the Amateur community in the FCC’s interpretation of Section 97.113(a)(3) of the Commission’s Rules, and the expression of concern by many Board members about this issue recently; (2) the fact that we have learned of at least one petition for rule making that has been filed with FCC by individual radio Amateurs which addresses this rule; and (3) the circulation within the FCC of a Notice of Proposed Rule Making, originating with the Public Safety and Homeland Security Bureau, and which is at this writing being circulated to the Wireless Bureau, and to Laura Smith in the Enforcement Bureau (for her comment). The Board, in evaluating the options discussed below, may wish to consider options not listed below, of course, but an effort has been made to provide a full panoply of conceptual options in addressing the rule prohibiting communications in which the control operator or licensee has a pecuniary interest, including communications on behalf of an employer. 
In each case, these options are labeled, briefly described, and each is accompanied by suggested text of a rule to implement it and a short rationale for and against the option is offered. These are only by way of explanation, and the proposed text is subject to any necessary modification as the Board sees fit, of course. Please, prior to considering these, consider a review of the Board-adopted guidelines paper, Commercialization of Amateur Radio: The Rules, The Risks, The Issues.

II. Statement of the Problem.
What about the present Section 97.113(a)(3) poses a problem that requires a regulatory solution? The existing rules clearly prohibit transmissions by employees on behalf of their employers (for example, to conduct business continuity communications). However, the rules clearly permit precisely the same communications, if performed by a non-employee volunteer radio Amateur. Some believe that it is important to permit some types of communications to be performed by radio amateurs on behalf of their employers. These may include disaster relief or emergency response, training exercises, drills, and operational communications, or even perhaps business restoration communications. The questions therefore, are: (1) whether any change is necessary in the Section 97.113(a)(3) rule to permit additional types of communications by employees on behalf of their employers; and (2) if so, what are the proper limits of such communications by employees.

Set forth below are two classes of options. The first is a series of “principal” options, any one of which might be seriously advocated by the Board. The second class is a series of “secondary” options which are included solely for the sake of completeness, and to present the full panoply of options for Board consideration; with but one exception (the Coursey/Blackwell/West petition), none of these secondary options is being advocated currently by anyone (as far as we know), and none of the secondary options is likely to be implemented by the FCC as far as we know now. 

III. Principal Options.

Option A:  (Status Quo). The current rule would be left as it is, with no change. The rule now reads in relevant part as follows:  

§97.113 Prohibited transmissions



(a)
No amateur station shall transmit:

*****

(2)
Communications for hire or for material compensation, direct or indirect, paid or promised, except as otherwise provided in these rules;


(3)
Communications in which the station licensee or control operator has a pecuniary interest, including communications on behalf of an employer.
*****

(5)
Communications, on a regular basis, which could reasonably be furnished alternatively through other radio services.

This option is premised on the fact that the “communications on behalf of an employer” rule has sound policy bases. It protects the Amateur Service to some extent against commercialization and protects employees from being subject to unreasonable pressure from an employer to use their Amateur licenses for purposes for which the service was not intended. It is also premised on the fact that, with very few exceptions, the types of communications in which Amateurs choose to engage, even if they are employees of an entity that might properly participate in Amateur Radio communications in preparation for an emergency, can be done within the scope of Section 97.113(a)(3) by use of some advance planning. The downside of this option is that in some cases, Amateurs who are employees of entities that might reasonably wish to engage in emergency communications planning and training cannot themselves do so on behalf of their employer but instead must use non-employee volunteers for the same purpose.  

Option B: (PSHSB/WTB NPRM). This is the FCC’s current plan to issue very shortly a notice of proposed rule making proposing a revision to Section 97.113 that would permit Amateurs who are employees to provide communications on behalf of their employer during government sponsored drills and emergency exercises as a matter of right. Now, they can obtain waivers from FCC to do this. The NPRM reportedly would simply codify the standards of the current waiver process, so that no waivers for specific events would be necessary.  We have not seen the proposed rule as of this writing, but it could look something like this:


§97.113 Prohibited transmissions




(a)
No amateur station shall transmit:

*****


(2)
Communications for hire or for material compensation, direct or indirect, paid or promised, except as otherwise provided in these rules;



(3)
Communications in which the station licensee or control operator has a pecuniary interest, including communications on behalf of an employer, except that the station licensee or control operator may, on behalf of his or her employer, participate in government-sponsored emergency preparedness and disaster drills that include Amateur operations.

*****


(5)
Communications, on a regular basis, which could reasonably be furnished alternatively through other radio services.

The benefit of this option is that it would permit Amateurs who are employees of hospitals, emergency operations centers, and police, fire and emergency medical service stations to participate in drills and emergency preparedness exercises when those drills and exercises are sponsored by a government entity. This limited exception to the general prohibition would retain the benefit of the prohibition by limiting exploitation of the Amateur Service and preclude undue pressure by an employer placed on an employee to exploit Amateur Radio. The negative argument is that the exception is narrower than some Amateurs would like, because it is only government sponsored drills and exercises which trigger the exception. As well, while this covers formal drills, it would not address weekly nets (or similar activities) involving employees of entities sponsoring the event, or testing of equipment on a regular basis.

Option C: (Expanded Training Option). A revised rule could be proposed that would include Option B above but would also permit a broader range of drills or exercises – such as those sponsored by non-governmental agencies/entities such as hospitals or the Red Cross. The rollback rule might read in relevant part as follows:


§97.113 Prohibited transmissions




(a)
No amateur station shall transmit:

*****


(2)
Communications for hire or for material compensation, direct or indirect, paid or promised, except as otherwise provided in these rules;



(3)
Communications in which the station licensee or control operator has a pecuniary interest, including communications on behalf of an employer, except that the station licensee or control operator may, on behalf of his or her employer, participate in emergency preparedness and disaster drills that include Amateur operations sponsored by any governmental entity or non-profit organization which has a primary purpose of emergency response or disaster relief.

*****




(5)
Communications, on a regular basis, which could 



reasonably be furnished alternatively through other radio services.
The benefits of this option include its flexibility, and the fact that it would permit a wider range of emergency and disaster relief exercises, including ARES exercises, which are not sponsored by governmental entities, but which nonetheless might necessitate the participation of employees of, for example, hospitals or first responder organizations. The drawback is that it could permit an employer to require, or bring pressure on an employee to participate in such communications, and the exercises could be a subterfuge for permitting business restoration communications for a commercial entity participating in, for example, a Red Cross drill.  

Option D:  (Emergency Responder Exemption Option). This would provide a limited exemption for a control operator employed in a position directly related to disaster relief or emergency response may transmit communications related to such relief or response activities, including training exercises. Such communications shall not be a condition of employment and shall be incidental to the control operator’s disaster relief or emergency response functions. A rule incorporating this might read as follows:



§97.113 Prohibited transmissions




(a)
No amateur station shall transmit:

*****


(2)
Communications for hire or for material compensation, direct or indirect, paid or promised, except as otherwise provided in these rules;



(3)
Communications in which the station licensee or control operator has a pecuniary interest, including communications on behalf of an employer. However, a control operator employed in a position directly related to disaster relief or emergency response may transmit communications related to such relief or response activities, including training exercises. Such communications shall not be a condition of, or affect in any way the control operator’s employment, and such communications shall be incidental to the control operator’s disaster relief or emergency response functions.
*****




(5)
Communications, on a regular basis, which could 



reasonably be furnished alternatively through other radio services.
This option essentially follows up on the FCC’s holding in Docket 04-140, clarifying that Amateur Radio operators who are emergency personnel may use their Amateur stations while in paid duty status. However, this “clarification” did not address, or permit, those persons to provide communications on behalf of their employers. Nor did it address specifically the participation of those licensees in emergency preparedness exercises. This is a narrow exemption, however, applicable to a limited class of employees. It would not apply to hospital employees generally, for example. This does not specifically prohibit business restoration communications. 
IV. Secondary Options (listed for purposes of providing a complete range of options for Board consideration):


Option S-A: (Rollback Standard).  Section 97.113(a) would be rewritten to return to the pre-1993 standard that prohibited any and all business communications. The rollback rule might read in relevant part as follows: 



§97.113 Prohibited transmissions




(a)
No amateur station shall transmit any communication the purpose 


of which is to facilitate the business or commercial affairs of any party. No station 

shall transmit communications as an alternative to other authorized radio services, 

except as necessary to providing emergency communications. A station may, 


however, transmit communications to:





(1) Facilitate the public’s safe observation of, or safe participation 


in, a parade, race, marathon or other similar public gathering. No Amateur station 


shall transmit communications concerning moving, supplying and quartering 


observers and participants for any sponsoring organization unless the principal 


beneficiary of such communications is the public and any benefit to the 



sponsoring organization is incidental.

*****

(b)
No station shall transmit messages for hire or for material compensation, direct or indirect, paid or promised, except as otherwise provided in these rules;
*****
The exceptions that exist for W1AW control operators, schoolteachers, etc. would presumably remain the same as they are in the present rules. Many would find this option unacceptably restrictive (and it certainly led to interpretational problems when in effect, such as the now-apocryphal query about whether or not an autopatch could be used to order a pizza over the air for pickup at a commercial pizza establishment, inasmuch as that arguably facilitated the commercial affairs of the pizza establishment). However, the pre-1993 Section 97.113 rule did have what might be some helpful language that appeared in the part of the rule not set forth above, setting forth an exception to the general prohibition of the use of Amateur Radio for electronic news gathering. This exception provision included the following elements: (A) The information involves the immediate safety of life of individuals or the immediate protection of property; (B) The information is directly related to the event; (C) The information cannot be transmitted by any other means because normal communications systems have been disrupted or because there are no other communication systems available at the place where the information is originated; and (D) Other means of communication could not be reasonably provided before or at the time of the event. These standards have been shortened and far more briefly and generally stated in the present Section 97.113(b). The upside of the rollback standard option is that it does have a specific provision allowing with some detail the use of Amateur Radio in public service events, but it flatly prohibits any hams from facilitating the “commercial affairs of any party” and so would prevent employees from being exploited by their employers, . Since the abandonment of this pre-1993 rule was due to a specific ARRL request, and since the current Section 97.113 was adopted by FCC with an acknowledgement that the change was at ARRL’s specific request using ARRL language, a fairly strong justification should be offered for adoption of the rollback standard and a return to more stringent regulation of content of Amateur communications. 


Option S-B:  (Business Continuity Prohibition). This would be a rewrite of the rule to continue to allow public service communications to be conducted by all Amateurs, and to continue to prohibit communications by an employee on behalf of an employer. It would also prohibit any Amateur, employee or not, from providing communications for business continuity purposes. Such a rule, expressed as a single addition to Section 97.113(a), might read as follows, or similar:



§97.113 Prohibited transmissions




(a)
No amateur station shall transmit:

*****


(6)
Communications for the purpose of planning for, or to execute, business restoration or business continuity for a commercial or non-commercial enterprise following an emergency, unless such communications directly relate to the immediate safety of life of individuals or the immediate protection of property.

The benefit of this option would be to specifically prohibit business restoration communications, which is the typically encountered instance in which radio services other than the Amateur Service should be used, and which businesses should be equipped. The downside of this option is that it removes the discretion that Amateurs now possess (and which ARRL suggested and supported in 1992) to decide for themselves which organizations are proper served agencies for the provision of Amateur Radio communications. Also, some entities, such as hospitals and mass care providers may be viewed as more deserving than others for Amateur business restoration communications and alternatives may not be available to them.

Option S-C: (Coursey Proposal). This is the proposal made in a Petition for Rule Making filed October 15, 2009 by Tom Blackwell, N5GAR, David Coursey, N5FDL, and Gordon West, WB6NOA. This petition proposes the addition of drills and exercises to the list of permitted communications in Section 97.111, rather than an exception to the list of prohibited communications in Section 97.113. The rule changes basically would be as follows:

Section 97.113 would be changed to read:



§97.113 Prohibited transmissions




(a)
No amateur station shall transmit:

*****




(3)
Communications in which the station licensee or control 


operator has a pecuniary interest, including communications on behalf of an 


employer, except as otherwise provided in these rules.
Section 97.111 would be amended to add a new subsection (a)(6) to read as follows:



§97.111 Authorized transmissions.



(a)
An amateur station may transmit the following types of two-way 
communications:

*****




(6)
Transmissions necessary for disaster relief or emergency 


response, including training exercises, planning, drills or tests, without regard to 


whether the amateur operator has related employment, where the transmissions 


are for the exclusive use of amateur radio operators for noncommercial purposes. 
The new language suggested for Section 97.111(a)(6) is problematic and unworkable in several respects. For example, it requires that the transmissions “are for the exclusive use of Amateur Radio operators…” which of course would not be the case for disaster relief communications. However, the real problem is one of philosophy: ARRL’s consistent policy, which FCC has expressly bought into in the past, is that all communications are permitted unless they are expressly prohibited. Section 97.111 is now very permissive. We want, as far as existing ARRL policy goes, to put specifically permitted exceptions to general prohibitions in the prohibited communications section, in order to preserve the important flexibility that the current Section 97.111 rule structure permits.  

Option S-D: (Anything Goes) This would be a simple deletion of the prohibition on communications in which the station licensee or control operator has a pecuniary interest or communications on behalf of one’s employer. There are several sub-options, including possibly a deletion of all limits on content of any amateur communications except for those prohibitions required by international agreement. This would be difficult to implement without subjecting the Amateur Service to serious misuse by those who would obtain Amateur licenses in lieu of other radio licenses for business or industrial communications. 
V. Conclusions
There are, of course, other possibilities, and variations on the above options which may be of interest to Board members. The ARRL Guidelines paper provides some discussion of the philosophical underpinnings for some of these options. 
Should any clarification of the foregoing be desirable, Dan Henderson or Chris Imlay would be pleased to discuss this with any Director, Officer or Vice Director in advance of the Board Meeting. We hope that this is helpful in the Directors’ consideration of this issue. 
Chris Imlay, W3KD

Dan Henderson, N1ND
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