I.
The Access BPL Order Cannot Be Squared with the FCC’s Single, Seventy-Year-Old Construction of Section 301 of the Communications Act.
A.
For Nearly Seventy Years, the FCC Has Construed Section 301 of the Act To Permit Unlicensed Transmissions Only When Those Transmissions Do Not Interfere with Licensed Services.
· Section 301 provides that any person who uses or operates “any apparatus for the transmission of energy or communications or signals by radio” must have a “license . . . granted under the provisions of [the Communications Act].”
  The plain language of the statute would appear to require a license for any apparatus transmitting any amount of energy, no matter how negligible.

· Notwithstanding the plain language of Section 301, the FCC has long permitted unlicensed devices that transmit radio energy in sufficiently small amounts that they have no significant potential for interfering with licensed users of radio spectrum.  As the FCC has recently stated, “[a] more reasonable reading of Section 301, consistent with Congress’s intent and subsequent legislation, would limit the licensing requirement to any apparatus that transmits enough energy to have a significant potential for causing harmful interference.”
 

· Although several early decisions suggested that unlicensed low-power devices are permissible under Section 301 because these devices have no interstate effects,
 the FCC soon settled on the rationale that a device that lacks any potential for harmful interference is not an “apparatus for the transmission of energy” within the meaning of Section 301.
  Either way, the touchstone for permitting a Part 15 (unlicensed) device has always been the requirement that such a device not cause harmful interference to licensed services.
  This requirement has been consistently followed by the FCC since it first authorized unlicensed devices in 1938.

· Similarly, the FCC has consistently applied this criterion to forbid the use of unlicensed devices that cause harmful interference.  In the Ultra Wideband Devices Order, for example, the FCC set operational restrictions on the unlicensed devices in question “to ensure that UWB devices can coexist with the authorized radio services without the risk of harmful interference.”  Likewise, the 1989 omnibus Part 15 revisions recognized that “[i]nterference is not dependent solely on the transmitted power levels” and that an “increased potential” of interference with authorized radio services demanded that rule changes relaxing power levels not be adopted.  These and numerous other cases demonstrate the FCC’s strong adherence to the harmful interference criterion.
  Even where important public safety services have used Part 15 devices, the FCC has emphasized that operators of these devices cannot cause harmful interference, and would be required to cease use of devices that do cause harmful interference.

· The FCC has recently proffered an alternative statutory justification for authorizing unlicensed devices, suggesting that the Part 15 regulations themselves provide a “sufficient degree of regulatory oversight, individualized review and approval to constitute a ‘licensing’ process that satisfies Section 301 requirements.”
  The FCC has never purported to adopt this justification formally, however, and it certainly did not do so in conjunction with the Access BPL Order. 

B.
For the First Time Since 1938, the Access BPL Order Authorizes Unlicensed Devices That the FCC Concedes Will Cause Harmful Interference To Licensed Services.

· Although the Access BPL Order acknowledges that  “[a]s a general condition of operation, Part 15 devices may not cause harmful interference to authorized radio services and must accept any interference they receive,”
 the FCC concedes throughout the Order (albeit obliquely) that Access BPL systems will cause harmful interference to licensed uses.

· The FCC acknowledges that the NTIA study confirms that there will be “localized . . . potential harmful interference from Access BPL systems.”
  The FCC also concedes that under current emission limits, Access BPL systems will have a “harmful interference potential” within “relatively short distances from the power lines that they occupy”
; only at distances “beyond a hundred meters of an installed power line” would emission levels approach the noise floor.
  The FCC further recognizes that some licensed radio operations “may occur at distances sufficiently close to power lines as to make harmful interference a possibility.”

· Although the FCC hedges its discussion of harmful interference with words such as “possibility,” “potential,” and “may occur,” it relies on vague “interference avoidance techniques by the Access BPL provider,” and burdens on licensed services such as its pronouncement that “good engineering practice is to locate sensitive receiver antennas as far as practicable from power lines.”
  At the same time, the FCC recognizes “the diversity of users of these frequencies” and that “Access BPL devices will be installed at many locations in an area.”

· The clear implication of the NTIA’s finding of harmful — though localized — interference, the pervasiveness of Access BPL devices (and of power lines), and the practical limits of “good engineering practice” is that harmful interference to licensed services is inevitable, even if only for some users.  Only by qualifying this clear conclusion with references to post hoc interference avoidance and geographic happenstance can the FCC consider harmful interference only a risk.

· Authorizing devices that are conceded to cause harmful interference to licensed services contravenes the FCC’s only consistent construction of Section 301.  Having read Section 301 since 1938 to exempt from licensing requirements only those devices that have no significant potential to cause interference, the FCC has for the first time authorized unlicensed devices that it acknowledges will create interference.  Furthermore, the FCC did not impose advance mitigation measures to limit the possibility of harmful interference before-the-fact.

· An agency’s consistent and longstanding construction of a statute warrants special deference,
 particularly when Congress has acquiesced in or endorsed that construction.  While an administrative agency is always free to change its construction of a statute,
 it must explicitly acknowledge that it is changing course and explain why it believes that the statute may now be read differently than in the past.
  The Access BPL Order fails to acknowledge or explain this change.

II.
The Access BPL Order Departs from Past FCC Practice Concerning Unlicensed Devices Without Adequate Justification.
· If “an agency chang[es] its course by rescinding a rule” or by departing from precedent, it is “obligated to supply a reasoned analysis for the change.”
  By authorizing devices with a significant potential for harmful interference and permitting them to continue operating even after interference with licensed services is identified, the Access BPL Order departs from decades of FCC precedent concerning unlicensed devices.  The FCC did not even acknowledge this departure, let alone provide a “reasoned analysis” for ignoring precedent.

A.
The Access BPL Order Departs From the FCC’s Longstanding Practice of Authorizing Only Those Unlicensed Devices That Present a “Low Probability” or “Minimized Potential” for Causing Interference to Licensed Uses.
· The FCC’s longstanding approach towards unlicensed devices and harmful interference has been to permit only a “low probability” or “minimized potential” of harmful interference to any licensed service.
  Without explanation, the FCC altered this approach in Access BPL to permit almost certain harmful interference to some licensed users.  

· The FCC has relied on the notion of “low probability” or “minimized potential” of harmful interference to justify its authorization of unlicensed radio transmissions.   As applied, this requirement has meant that any and all licensed services face only a small chance of experiencing harmful interference as a result of the unlicensed usage.  The FCC has never suggested that harmful interference is acceptable where only a small number of licensed users are affected.

· For example, in its Cordless Telephones Order, the FCC found a likelihood of interference by cordless telephones only in close proximity to certain receivers.  Despite the “extremely low power” involved in such interference, the FCC nonetheless required that such phones use channel selection mechanisms to prevent transmissions on occupied frequencies.
  Similarly, in its Biomedical Telemetry Devices Order, the FCC recognized the sparse distribution of highly sensitive licensed applications such as radioastronomy yet required that users of potentially interfering Part 15 devices obtain the written concurrence of nearby observatories before beginning operation.
  These orders illustrate the FCC’s clear practice of requiring low probabilities of harmful interference for all licensed users that might potentially receive interference, disallowing harmful interference even for highly limited numbers of licensed users.

· Although the Access BPL Order pays lip service to the requirement of low potential for harmful interference,
 it is clearly applying some different definition of “low potential,” given the almost certain potential for harmful interference faced by some licensed users.  The FCC has inexplicably watered down its criterion of no harmful interference to permit interference with some disfavored licensed services, without adopting any requirement that these unlicensed transmitters adopt measures to mitigate their harmful interference in advance of beginning use.

B.
The Access BPL Order Departs from Precedent by Permitting Known Interference-Causing Transmitters To Continue Operating While They Attempt Mitigation.
· Once a given BPL deployment is known to cause harmful interference with licensed services, the Access BPL Order requires the license holders to endure potentially lengthy periods of interference while the BPL operator attempts different mitigation measures.
  This cannot be squared with the FCC’s past practice of requiring interference-causing unlicensed users to cease operations immediately until all interference issues have been resolved.
· The FCC has always asserted that unlicensed users bear the burden of stopping harmful interference.
  The FCC has also required rapid cessation of unlicensed operations until harmful interference problems have been corrected.  FCC orders over the past several decades have emphasized the primacy of licensed services in requiring rapid cessation of unlicensed and harmful interference.
 
· The FCC’s Remote Control and Security Devices Order is typical of the FCC’s past practice.  Even while acknowledging the benefits and importance of security systems in a time of rising crime rates, the FCC still made clear that these systems could not cause interference and had to accept any interference generated by licensed services.  The FCC also required that “operation of a control or security alarm device must cease if harmful interference occurs to a licensed radio service until the interference problem has been resolved.”  FCC regulations likewise obligate interference-causing unlicensed users to cease operations immediately when they cause interference with licensed users.

· In contrast, the Access BPL Order requires even public safety operators — who  traditionally have received heightened protections from unlicensed devices
 — to wait up to 24 hours before a BPL operator is required to respond to complaints of interference.
  The clear implication is that other licensed services can expect responses no faster than 24 hours.
· Further, the required response is not immediate cessation of interference.  Indeed, the FCC is quite clear that “[i]t is not [the FCC’s] intention that a service shut-down be the first step in a system operator’s response to a valid interference complaint. . . .  [W]e would anticipate that shut-down would be a last resort when all other efforts to satisfactorily reduce interference have failed.”

· The FCC has provided no explanation for this new requirement that licensed services endure continued and harmful interference from unlicensed users, with no specified time frame before the unlicensed user is ordered to cease operations.
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